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FOREWORD 


Wasuineton, D.C., December 2, 1960. 

Because of the closeness of the popular vote in the recent presiden- 
tial election, an unusual amount of interest with respect to the elec- 
toral college has been generated. Numerous inquiries have been 
directed to the Committee on the Judiciary and its Subcommittee on 
Constitutional Amendments with regard to the operation of the 
electoral college and proposals for its reform or abolition. 

The following factual material is compiled and printed in an effort 
to answer at least some of the questions which have been asked. 

Part I is a brief history of the electoral college and a short description 
of how it operates; this material was written in July 1953 by Ruth 
M. Raup of the Legislative Reference Service of the Library of 
Congress. 

Part II contains the Federal constitutional provisions and laws 
governing the election of President and Vice President. 

Part III consists of a memorandum entitled “Proposals To Reform 


Our Electoral System, 1947-60,” dated July 25, 1960, and written by 
Mollie Z. Margolin, legislative attorney, American Law Division, 
Legislative Reference Service, Library of Congress. 

Part IV consists of material in a memorandum entitled “Consti- 
tutionality of National Legislation on Presidential Elections,” dated 
August 10, 1959, and written by ed J. Merry, legal analyst, 

efe 


American Law Division, Legislative rence Service, Library of 
Congress. 


Estes Keravuver, 
Chairman, Subcommittee on Constitutional Amendments. 
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THE ELECTORAL COLLEGE AND RECENT PROPOSALS FOR ITS 
REFORM OR ABOLITION 


PART I. A BRIEF HISTORY OF THE ELECTORAL COLLEGE 
SYSTEM AND A SHORT DESCRIPTION OF HOW IT OPERATES 


Prepared in the Library of Congress, Legislative Reference Service, by Ruth M. 
Raup, July 1953 


History oF THE ELEcTorRAL Co.Luece System! 


Sentiment among the delegates at the Constitutional Convention 
of 1787 was by no means uniform concerning the most suitable method 
of electing the President of the United States. Election by direct 
vote of the people was opposed on the grounds that (1) the large 
States would be given an advantage; and (2) the people would be 
unfamiliar with the presidential Bes ates and therefore incompetent 
to choose between them. The so-called Virginia plan provided for 
the election of the President by the N Say Legislature. The ob- 
jection to this method was that it was contrary to the principle of 
separation of powers between the executive od legislative branches 
of the National Government. A proposal that the President be 
elected by the Governors of the States was rejected. A plan put 
forth by Alexander Hamilton suggested the selection of electors by 
the people, by districts, in each State. Another plan was proposed 
which would have modified the Hamilton plan to the extent of having 
the contemplated electors appointed by the State legislatures. 

The final draft of article II, section 1 of the Constitution was a 
compromise, reached only after lengthy discussion and several votes, 
and it embodied some of the principles involved in each of the major 
plans suggested. It provided for the election of the President by 
electors appointed by each State “in such manner as the legislature 
thereof may direct.” The electors, equal in number to the number 
of Senators and Representatives to which the State was entitled in 
Congress; were to meet ‘“‘in their respective states, and vote by ballot 
for two persons.”’ The person having the highest number of votes, if 
the number was also a majority of the total number of electors, was to 
be President; the person having the next highest number was to be 
Vice President. In case of failure of any candidate to receive a major- 
ity of the electoral vote, the House of Representatives, with each State 
casting a single vote, was to choose the President, and the Senate, 
voting as individuals, the Vice President. 

Flaws in the electoral machinery soon became evident. It was 
expected that the electors would be See ane men in their respec- 
tive States, and would choose the President and Vice President from 
among the foremost men in the Nation. The rise of political parties 


1 Putney, Bryant: “Abolition of the Electoral College,” Editorial Research Repo! vol. 2, No. 1, July 
5 yy 13 pp.; Farrand, Max, ed., “Records of ‘ederal Convention of 1787,’ Tiles A 


and P, Orman Ray: “Introduction to American Government,” 10th ed., New York, App eton-Century- 
Orofts, 1951, pp. 230-282, 246-255. 
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had not been anticipated by the framers of the Constitution, but their 
effect became apparent as early as the election of 1796. John Adams, 
a Federalist, received 71 electoral votes and was therefore elected 
President. The second highest number. of votes, 68, was received 
not by Thomas Pinckney, the Federalist candidate for Vice President, 
but by Thomas Jefferson, the presidential candidate of the Republi- 
cans. Jefferson thus became Vice President, and the President and 
Vice President represented different political factions. In 1800, 
Jefferson and Burr, both Republican candidates, received a tie vote 
in the electoral college, and the election was thrown into the House 
of Representatives, controlled at that time by the Federalists. After 
Jefferson was finally elected, an amendment was promptly submitted 
providing that each elector should vote separately for President and 
Vice President. The 12th amendment to the Constitution went into 
effect on September 25, 1804. 

As has been noted, the method of choosing the electors was left to 
the States. At the beginning, in most of the States, the legislatures 
chose the electors. Popular election was soon substituted in most 
of the States, and all States elected directly by 1860. It was not 
unusual during the early days of popular election for the State to 
employ the district system, under which one elector was chosen by 
the voters of each congressional district, and two electors were chosen 
at large. Under the district system, the electoral vote was often 
divided among two or more candidates. The competition of political 
parties brought this system to an end in favor of a general ticket 
system under which a party could be credited with all the electors of 
a State simply by gaining a plurality in the State as a whole. It is 
this general ticket system which is in effect today. 

The electoral college system again proved to be somewhat less than 
satisfactory in 1824 when Andrew Jackson was defeated by John 
Quincy Adams in an election decided in the House of Representa- 
tives, despite the fact that Jackson’s popular vote is estimated to 
have exceeded that of Adams by some 40,000. In 1876, Samuel J. 
Tilden, the Democratic candidate, received a majority of the popular 
vote but failed to receive a majority of the electoral votes. An Elec- 
toral Commission was created to rule on the disputed votes and 
Hayes, the Republican candidate, was elected. Benjamin Harrison 
was elected in 1888 in spite of the fact that his popular vote was less 
than that of Grover Cleveland. 

One further correction in the electoral process was made in 1933 
when the 20th amendment to the Constitution was adopted. That 
amendment abolished the short “lame duck’ session of Congress 
and provided that the terms of Senators and Representatives s ould 
begin on January 3, and those of the President and Vice President on 
January 20, of the appropriate years. This move prevents the elec- 
tion of the President by a Congress which would remain in existence 
for only a few more weeks, and which eS easily be controlled by a 
different political party than that of the leading candidate. 

Many proposals for the abolition or alteration of the electoral 
college system have been made over a period of several decades. 
Members of both major political parties have introduced resolutions 
in Congress directed, basically, toward simplifying the process of 
electing the President. Since 1933, there has been almost constant 
agitation for change, sponsored in the Congress chiefly by Representa- 
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tive Clarence Lea, Representative Ed Gossett, Senator George 
Norris, Representative (now Senator) Estes Kefauver, and Senator 
Henry Cabot Lodge, Jr. Proposals for direct election of the President 
by popular vote have also been brought forward. In the 1950 Senate 
debate on electoral reform, Senators William Langer and Hubert 
Humphrey supported the direct election method. 


How tae Evectorat Couuece System OPERATES ? 


As has been noted, all States now choose their electors by popular 
vote. Local and State party organizations prepare the slates of 
electors which are approved by party conventions or primaries. In 22 
States the electors’ names do not appear on the ballot, but in 10 
States only the electors’ names, and not those of the presidential 
candidates, appear. Voters usually think of themselves as voting for 
the President and Vice President when they go to the polls, but 
actually they vote only for the electors, even though they seldom know 
who the electors are. 

Whichever political party receives a plurality of the popular vote 
ains the entire electoral vote of the State. On a date specified by 
aw, the electors meet in their respective States and record their votes 

for the presidential and vice presidential candidates. There is no 
provision in the Constitution which compels an elector to vote for the 
candidate of his political party, but it is customary for him to do so. 
There has been scarcely a deviation from the party candidate from 
1796 until the present time. 

After the electors have cast their vote, duplicate lists of all persons 
supported for either President or Vice President are made up, showing 
the number of votes received by each. These lists are then trans- 
mitted to the President of the Senate. On the 6th day of January, 
Members of the Senate and the House meet in joint session, with the 
President (or President pro tempore) of the Senate presiding; the 
State certificates are opened and counted. The person receiving a 
majority of the electoral votes is declared elected. This is usually a 
mere formality since the result of the election has been known through- 
out the country since very shortly after the close of the balloting. In 
case of a dispute as to the eligibility of electors, responsibility rests 
upon the State where the dispute occurs. 

In case no presidential candidate receives a majority of the votes 
of the electoral college, the election is thrown into the House of 
Representatives, where each State has one vote, cast as the majority 
of the State delegation determines. The votes of a majority of the 
States are sufficient to elect the President. In the case of the Vice 
President, the Senate, with the Members voting as individuals, makes 
the choice, with the election going to the candidate who receives a 
majority of the whole number of Senators. 


2 Putney, op. cit.; Ogg and Ray, op. cit. 





PART II. FEDERAL CONSTITUTIONAL PROVISIONS AND 
LAWS GOVERNING ELECTION OF PRESIDENT AND VICE 
PRESIDENT* 

United States Constitution 


ArticLeE IT 


Section 1. The executive Power shall be vested in a President of 
the United States of America. He shall hold his Office during the 
Term of four Years, and, together with the Vice-President, chosen 
for the same Term, be elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof 
may direct, a Nutober of Electors, equal to the whole Number of 
Senators and Representatives to which the State may be entitled in 
the Congress: but no Senator or Representative, or person holdin 
an Office of Trust or Profit under the United States, shall be appointe 
an Elector. 

The Congress may determine the Time of choosing the Electors, 
and the Day on which they shall give their Votes; which Day shall be 
the same throughout the United States. 


AMENDMENT XII! 


The electors shall meet in their respective states and vote by ballot 
for President and Vice President, one of whom, at least, shall not be 
an inhabitant of the same state with themselves; they shall name in 
their ballots the persons voted for as President, and in distinct ballots 
the persons voted for as Vice President, and they shall make distinct 
lists of all persons voted for as President, and of all persons voted for 
as Vice President, and of the number of votes for each, which lists 
they shall sign and certify, and transmit sealed to the seat of the 

overnment of the United States, directed to the President of the 
nate; The President of the Senate shall, in presence of the Senate 
and House of Representatives, open all the certificates and the votes 
shall then be counted; The person having the greatest number of 
votes for President, shall be the President, if such number be a ma- 
jority of the whole number of Electors appointed; and if no person 
ave such majority; then from the persons Kavi the highest numbers 


not exceeding three on the list of those voted for as President, the 
House of Representatives shall choose immediately, by ballot, the 
President. But in choosing the President, the votes shall be taken 
by states, the representation from each state having one vote; a quo- 
rum for this purpose shall consist of a member or members from 


*Excerpt from ‘‘Nomination and Election of the President and Vice President of the United States, In- 
cluding the Manner of Selecting Delegates to National Political Conventions,” compiled under the direc- 
tion of Felton M. Johnston, Secretary of the Senate, by Richard D. Hupman, Senate Library, and Samuel 
H. Still, Legislative Reference Service, Library of Congress, January 1960. 

1 Proclaimed ratified Sept. 25, 1804. 
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two-thirds of the states, and a majority of all the states shall be 
necessary to a choice. And if the House of Representatives shall 
not choose a President whenever the right of choice shall devolve 
upon them, before the fourth day of March ? next following, then the 
Vice President shall act as President, as in the case of the death or 
other constitutional disability of the gs mas GY 6 goa having 
the greatest number of votes as Vice President, shall be the Vice 
President, if such number be a majority of the whole number of 
Electors appointed, and if no person have a majority, then from the 
two highest numbers on the list, the Senate shall choose the Vice 
President; a quorum for the purpose shall consist of two-thirds of 
the whole number of Senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitutionally ineli- 
ible to the office of President shall be eligible to that of Vice Presi- 
ent of the United States. 


AMENDMENT XX 


Section 1. The terms of the President and Vice President shall end 
at noon on the 20th day of January, and the terms of Senators and 
Representatives at noon on the 3d day of January, of the years in 
which such terms would have ended if this article had not been ratified; 
and the terms of the successors shall then begi 

Section 2. The Congress shall assemble at least once in every year, 
and such meeting shall begin at noon on the 3d day of January, unless 
they shall by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of 
the President, the President elect shall have died, the Vice President 


elect shall become President. If a President shall not have been 
chosen before the time fixed for the ee of his term, or if the 
vy 


President elect shall have failed to qu en the Vice President 
elect shall act as President until a President shall have qualified; 
and the Congress may by law provide for the case wherein neither a 
President elect nor a Vice President elect shall have qualified, de- 
claring who shall then act as President, or the manner in which one 
who is to act shall be selected, and such person shall act accordingly 
until a President or Vice President shall have qualified. 

Section 4. The Congress may by law provide for the case of the 
death of any of the persons from whom the House of Representatives 
may choose a President whenever the right of choice shall have 
devolved upon them, and for the case of the death of any of the per- 
sons from whom the Senate may choose a Vice President whenever 
the right of choice shall have devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of 
October following the ratification of this article. 

Section 6. This article suall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of theiseveral States within seven years from the date 
of its submission.‘ 


2 By the 20th amendment, adopted in 1933, the term of the President is to begin on the 20th of January. 

3 Under the 20th amendment, sec. 3, in case a President is not chosen before the time for beginning of his 
term, the Vice President-elect shall act as President until a President shall have qualified. 

4 Under date of Feb. 6, 1933, the Secretary of State issued a proclamation that the 20th amendment had 
been ratified by the legislatures of more than three-fourths of the several States. : 


63138—61——2 
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Laws Relating to the Election of President and Vice President 


UNITED STATES CODE, 1958 EDITION 
TITLE 3.—THE PRESIDENT 


[This title was enacted into law by Act of June 28, 1948, ch. 644, 62 Stat. 672. 
Amendments to January 1, 1960, have been included.] 


CHAPTER 1.—PRESIDENTIAL ELECTIONS AND VACANCIES 


nm 
® 
Q 


ae 
MOOD ANP ODe 


Time of appointing electors. 

. Failure to make choice on prescribed day. 

Number of electors. 

. Vacancies in electoral college. 

Determination of controversy as to appointment of electors. 

. Credentials of electors; transmission to Administrator of General Services 

and to Congress; public inspection. 

. Meeting and vote of electors. 

. Manner of voting. 

. Certificates of votes for President and Vice President. 

. Sealing and endorsing certificates. 

. Disposition of certificates. 

. Failure of certificates of electors to reach President or Senate or Administra- 
tor of General Services; demand on State for certificate. 

. Same; demand on district judge for certificate. 

. Forfeiture for messenger’s _ ect of duty. 

. Counting electoral votes in Congress. 

. Same; seats for officers and Members of two Houses in joint meeting. 

. Same; limit of debate in each House. 

. Same; parliamentary procedure at joint meeting. 


. Vaeancy in offices of both President and Vice President; officers eligible 
to act. 


. Resignation or refusal of office, 
§ 1. Time of appointing electors. 


The electors of President and Vice President shall be appointed, in 
each State, on the Tuesday next after the firsts Monday in November, 
in every fourth year succeeding every election of a President and 
Vice President. (June 25, 1948, ch. 644, 62 Stat. 672). 


§ 2. Failure to make choice on prescribed day. 


Whenever any State has held an election for the purpose of choosing 
electors, and has failed to make a choice on the day prescribed by law, 
the electors may be appointed on a subsequent day in such a manner 


as the legislature of such State may direct. (June 25, 1948, ch. 644, 
62 Stat. 672.) 


§ 3. Number of electors. 


The number of electors shall be equal to the number of Senators and 
Representatives to which the several States are by law entitled at the 
time when the President and Vice President to be chosen come into 
office; except, that where no apportionment of Representatives has 
been made after any enumeration, at the time of choosing electors, the 
number of electors shall be according to the then existing apportion- 
ment of Senators and Representatives. (June 25, 1948, ch. 644, 62 
Stat. 672.) 


§ 4. Vacancies in electoral college. 


Each State may, by law, provide for the filling of any vacancies 
which may occur in its college of electors when such college meets to 
give its electoral vote. (June 25, 1948, ch. 644, 62 Stat. 673.) 
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§ 5. Determination of controversy as to appointment of electors. 

If any State shall have provided, by laws enacted prior to the day 
fixed for the appointment of the electors, for its final determination of 
any controversy or contest concerning the appointment of all or any 
of the electors of such State, by judicial or other methods or proce- 
dures, and such determination shall have been made at least six days 
before the time fixed for the meeting of the electors, such determination 
made pursuant to such law so existing on said day, and made at least 
six days prior to said time of meeting of the electors, shall be conclu- 
sive, and shall govern in the counting of the electoral votes as provided 
in the Constitution, and has hereinafter regulated, so far as the ascer- 
tainment of the electors appointed by such State is concerned. (June 
25, 1948, ch. 644, 62 Stat. 673.) 


§ 6. Credentials of electors; transmission to Administrator of 
General Services and to Congress; public inspection. 

It shall be the duty of the executive of each State, as soon as prac- 
ticable after the conclusion of the appointment of the electors in such 
State by the final ascertainment, under and in pursuance of the laws 
of such State providing for such ascertainment, to communicate by 
registered man under the seal of the State to the Administrator of 


General Services a certificate of such ascertainment of the electors 
appointed, setting forth the names of such electors and the convass 
or other ascertainment under the laws of such State of the number of 
votes given or cast for each person for whose appointment any and 
all votes have been given or cast; and it shall also thereupon be the 


duty of the executive of each State to deliver to the electors of such 
State, on or before the day on which they are required by section 7. 
of this title to meet, six duplicate-originals of the same certificate 
under the seal of the State; and if there shall have been any final 
determination in a State in the manner provided for id law of a con- 
troversy or contest concerning the appointment of all or any of the 
electors of such State, it shall be the duty of the executive of such 
State, as soon as practicable after such determination, to communi- 
cate under the seal of the State to the Administrator of General Serv- 
ices a certificate of such determination in form and manner as the 
same shall have been made; and the certificate or certificates so 
received by the Administrator of General Services shall be preserved 
by him for one year and shall be a part of the public records of his 
office and shall be open to public inspection; and the Administrator 
of General Services at the first meeting of Congress thereafter shall 
transmit to the two Houses of Congress copies in full of each and every 
such certificate so received at the General Services Administration. 
yane aes ch. 644, 62 Stat. 673; Oct. 13, 1951, ch. 655, § 6, 65 
tat. 711. 


§ 7. Meeting and vote of electors. 


The electors of President and Vice President of each State shall meet 
and give their votes on the first Monday after the second Wednes- 
day in December next following their appointment at such place in 
each State as the legislature of such State shall direct. (June 25, 1948, 
ch. 644, 62 Stat. 673.) 
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§ 8. Manner.of, voting. 
‘The electors shall vote for President and Vice President, respec- 


tively, inthe manner directed by the Constitution. (June 25, 1948, 
ch,, 644, 62 Stat. 674.) 


§- 9. Certificates of votes for President and Vice President. 


The ‘electors shall make and sign six certificates of all the votes 
ven’ by them, each of which certificates shall contain two distinct 
ists, one of the votes for President and the other of the votes for Vice 
President, and shall annex to each of the certificates one of the lists 
of the electors which shall have been furnished to them by direction 
of'the executive of the State. (June 25, 1948, ch. 644, 62 Stat. 674.) 


§ 10. Sealing and endorsing certificates. 


The electors shall seal up the certificates so made by them, and 
certify upon each that the vists of all the votes of such State given 
for President, and of all the votes given for Vice President, are con- 
tained therein. (June 25, 1948, ch. 644, 62 Stat. 674.) 


§ 11. Disposition of certificates. 


The electors shall dispose of the certificates so made by them and 
the lists attached thereto in the following manner: 

First. They shall forthwith forward by registered mail one of the 
same to the President of the Senate at the seat of government. 

Second. Two of the same shall be delivered to the secretary of state 
of the State, one of which shall be held subject to the order of the 
President of the Senate, the other to be preserved by him for one 
yar and shall be a part of the public records of his office and sball 

e open to public inspection. 

Third. On the day thereafter they shall forward by registered mail 
two of such certificates and lists to the Administrator of General 
Services at the seat of government, one of which shall be held subject 
to the order of the President of the Senate. The other shall be pre- 
served by the Administrator of General Services for one year and 
shall be a part of the public records of his office and shall be open to 
public inspection. 

Fourth. They shall forthwith cause the other of the certificates and 
lists to be delivered to the judge of the district in whicb the electors 
shall have assembled. (June 25, 1948, ch. 644, 62 Stat. 674; Oct. 
31, 1951, ch. 655, § 7, 65 Stat. 712.) 


§ 12. Failure of certificates of electors to reach President of Sen- 
ate or Administrator of General Services; demand on State 
for certificate. 


When no certificate of vote and list mentioned in sections 9 and 
11 of this title from any State shall have been received by the Presi- 
dent of the Senate or by the Administrator of General Services by the 
fourth Wednesday in December, after the meeting of the electors shall 
have been held, the President of the Senate or, if he be absent from 
the seat of government, the Administrator of General Services shall 
request, by the most expeditious method available, the secretary of 
state of the State to send up the certificate and list lodged with him 
by the electors of such State; and it shall be his duty upon receipt of 
such request immediately to transmit same by registered mail to the 
President of the Senate at the seat of government. (June 25, 1948, 
ch. 644, 62 Stat. 674; Oct. 31, 1951, ch. 655, § 8, 65 Stat. 712.) 
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than one return or paper purporting to be a return from a State shall 
have been received by the President of the Senate, those votes, and 
those only, shall be counted which shall have been regularly given by 
the electors who are shown by the determination mentioned in section 
5 of this title to have been appointed, if the determination in said 
section provided for shall have Soot made, or by such successors or 
substitutes, in case of a vacancy in the board of electors so ascertained, 
as have been appointed to fill such vacancy in the mode provided by 
the laws of the State: but in case there shall arise the question which of 
two or more of such State authorities determining what electors have 
been appointed, as mentioned in section 5 of this title, is the lawful 
tribunal of such State, the votes regularly given of those electors, and 
those only, of such State shall be counted whose title as electors the 
two Houses, acting separately, shall concurrently decide is supported 
by the decision of such State so authorized by its law; and in such case 
of more than one return or paper purporting to be a return from a 
State, if there shall have been no such determination of the question in 
the State aforesaid, then those votes, and those only, shall be counted 
which the two Houses shall concurrently decide were cast by lawful 
electors appointed in accordance with the laws of the State, unless the 
two Houses, acting separately, shall concurrently decide such votes not 
to be the lawful votes of the legally appointed electors of such State. 
But if the two Houses shall disagree in respect of the counting of such 
votes, then, and in that case, the votes of the electors whose appoint- 
ment shall have been certified by the executive of the State, under the 
seal thereof, shall be counted. When the two Houses have voted, they 
shall immediately again meet, and the presiding officer shall then 
announce the decision of the questions submitted. No votes or papers 
from any other State shall be acted upon until the objections previ- 
ously made to the votes or papers from any State shall have been 
finally disposed of. (June 25, 1948, ch. 644, 62 Stat. 675.) 

Nore.—House Joint Resolution 517, approved March 24, 1956 (ch. 92, 70 Stat. 
54), provided in part that the two Houses of Congress should meet on January 7, 
1957, for the purpose of ascertaining the electoral votes. 

§ 16. Same; seats for officers and Members of two Houses in joint 
meeting. 

At such joint meeting of the two Houses seats shall be provided as 
follows: For the President of the Senate, the Speaker’s chair; for the 
Speaker, immediately upon his left; the Senators, in the body of the 

all upon the right of the presiding officer; for the Representatives, 
in the body of the Hall not provided for the Senators; for the tellers, 
Secretary of the Senate, and Clerk of the House of Representatives, at 
the Clerk’s desk; for the other officers of the two Houses, in front 
of the Clerk’s desk and upon each side of the Speaker’s platform. 
Such joint meeting shall not be dissolved until the count of electoral 
votes shall be completed and the result declared; and no recess shall 
be taken unless a question shall have arisen in regard to counting an 
such votes, or otherwise under this subchapter, in which case it shall 
be competent for either House, acting separately, in the manner here- 
inbefore provided, to direct a recess of such House not beyond the next 
calendar day, Sunday, excepted, at the hour of 10 o’clock in the fore- 
noon. But if the counting of the electoral votes and the declaration of 
the result shall not have been completed before the fifth calendar day 
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next after such first meeting of the two Houses, no further or other 


recess shall be taken by either House. (June 25, 1948, ch. 644, 62 
Stat. 676.) 


§ 17. Same; limit of debate in each House. 


When the two Houses separate to decide upon an objection that may 
have been made to the counting of any electoral vote or votes from any 
State, or other question arising in the matter, each Senator and Repre- 
sentative may speak to such objection or question five minutes, and not 
more than once; but after such debate shall have lasted two hours it 
shal] be the duty of the presiding officer of each House to put the main 
quenwen without further debate. (June 25, 1948, ch. 644, 62 Stat. 
676. 


§ 18. Same; parliamentary procedure at joint meeting. 

While the two Houses shall be in meeting as provided in this chap- 
ter, the President of the Senate shall have power to preserve order; 
and no debate shall be allowed and no question shall be put by the 
presiding officer except to either House on a motion to withdiavr. 
(June 25, 1948, 62 Stat. 676; Sept. 3, 1954, ch. 1263, § 3, 68 Stat. 1227.) 


§ 19. Vacancy in offices of both President and Vice President; 
officers eligible to act. 


(a)(1) If, by reason of death, resignation, removal from office, 
inability, or failure to qualify, there is neither a President nor Vice 
President to discharge the powers and duties of the office of President, 
then the Speaker of the House of Representatives shall, upon his 


resignation as Speaker and as Representative in Congress, act as 
President. 


(2) The same rule shall apply in the case of the death, resignation, 
removal from office, or inability of an individual acting as President 
under this subsection. 

(b) If, at the time when under subsection (a) of this section a 
oe is to begin the discharge of the powers and duties of the 


office of President, there is no Speaker, or the Speaker fails to qualify 
as Acting President, then the President pro tempore of the Senate 
shall, upon his resignation as President pro tempore and as Senator, 
act as President. 

(c) An individual acting as President under subsection (a) or sub- 
section (b) of this section shall continue to act until the expiration of 
the then current Presidential term, except that— 

(1) if his discharge of the powers and duties of the office is 
founded in whole or in part on the failure of both the President- 
elect and the Vice-President-elect to qualify, then he sball act 
only until a President or Vice President qualifies; and 

(2) if his discharge of the powers and duties of the office is 
founded in whole or in part on the inability of the President or 
Vice President, then he shall act only until the removal of the 
disability of one of such individuals. 

(d) (1) If, by reason of death, resignation, removal from office, 
inability, or failure to qualify, there is no President pro tempore to 
act as President under subsection (b) of this section, then the officer 
of the United States who is highest on the following list, and who is 
not under disability to discharge the powers and duties of the office of 
President shall act as President: Secretary of State, Secretary of the 
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Treasury, Secretary of Defense, Attorney General, Postmaster Gen- 
eral, Secretary of the Interior, Secretary of Agriculture, Secretary of 
Commerce, Secretary of Labor. 

(2) An individual acting as President under this subsection shall 
continue so to do until the expiration of the then current Presidentia 
term, but not after a qualified and prior-entitled individual is able to 
act, except that the removal of the disability of an individual higher 
on the list contained in paragraph (1) of this subsection or the ability 
to qualify on the part of an individual higher on such list shall not 
terminate his service. 

(3) The taking of the oath of office by an individual specified in 
the list in paragraph (1) of this subsection shall be held to constitute 
his resignation from the office by virtue of the holding of which he 
qualifies to act as President. 

(e) Subsections (a), (b), and (d) of this section shall apply only 
to such officers as are eligible to the office of President under the 
Constitution. Subsection (d) of this section shall apply only to 
officers appointed, by and with the advice and consent of the Senate, 
prior to the time of the death, resignation, removal from office, in- 
ability, or failure to qualify, of the President pro tempore, and only 
to officers not under impeachment by the House of Representatives 
at the time the powers and duties of the office of President devolve 
upon them. 

(f) During the period that any individual acts as President under 
this section, his compensation shall be at the rate then provided by 
law in the case of the Riaitinaet (June 25, 1948, ch. 644, 62 Stat. 677.) 
§ 20. Resignation or refusal of office. 

The only evidence of a refusal to accept, or of a resignation of the 
office of President or Vice President, shall be an instrument in writing, 
declaring the same, and subscribed by the person refusing to accept 
or resigning, as the case may be, and delivered into the office of the 
Secretary of State. (June 25, 1948, ch. 644, 62 Stat. 678.) 





PART Ill. PROPOSALS TO REFORM OUR ELECTORAL 
SYSTEM 1947-60 


Prepared in the Library of Congress, Legislative Reference Service, by Mollie Z. 
Margolin, legislative attorney, American Law Division, July 25, 1960 


Since 1947, 99 proposals were introduced to amend the Constitution 
so as to effect a reform of our procedure for electing a President. 

The proposed amendments which would provide new methods for 
the election of the President, fall into three general classes: (1) direct 
election plans, (2) district plans, and (3) proportional plans. 


1. Direct Evection PLAN 


The direct election plan would abolish the electoral vote altogether, 
and would provide for the election of the President by a plurality of 
the total popular vote in the United States. This plan was first 
introduced by Representative William McManus of New York in 
1826. Since 1947 such proposals have been introduced as follows: 

80th Congress (1947-48)—Senate Joint Resolution 91, Senator 
Lodge; Senate Joint Resolution 106, Senators Langer and Taylor; 
House Joint Resolution 87, Representative Lemke. 

8ist Congress (1949-50)—Senate Joint Resolution 10, Senator 
Langer; and House Joint Resolution 118, Representative Lemke. 

82d Congress (1951-—52)—Senate Joint Resolution 33, Senator 
Langer; ind. House Joint Resolution 205, Representative Burdick. 

83d Congress (1953)—Senate Joint Resolution 55, Senator Hum- 
phrey; and Senate Joint Resolution 84, Senator Langer. 

84th Congress (1955-56)—Senate Joint Resolution 10, Senator 
Langer; Senate Joint Resolution 53, Senator Humphrey; and House 
Joint Resolution 279, Representative Hyde. 

85th Congress (1957—58)—House Joint Resolution 237, Representa- 
tive Udall. 

All these resolutions were referred to the appropriate committees 
but received no further action by Congress. 


2. District PLAN 


In general, the district plan tient skeaph ip the electoral college, 


but would eliminate the present procedure of giving a State’s entire 
electoral vote to one candidate. Electors would be chosen by the 
voters, one for each congressional district and, in addition, two for 
each State at large. These electors would meet and vote and the 
candidate receiving the highest number of votes would be elected 
preying he had a majority. Failing a majority, the Senate and the 

ouse, meeting jointly, would elect a President from the top three 
candidates. 

8ist Congress (1949-50)—Such a plan was introduced by Repre- 
sentative Coudert of New York in 1949 (H.J. Res. 192); and again 
in greater detail, in 1950 (H.J. Res. 414). 


63138S—61—_—_3 18 
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82d Congress (1951-52)—Such a plan was again proposed by 
Representative Coudert in 1951 (H.J. Res. 11). 

83d Congress (1953-54)—In 1953, bills incorporating such proposals 
were introduced: Senate Joint Resolution 95, Senator Mundt; Senate 
Joint Resolution 100, Senator Smith of New Jersey; House Joint 
Resolution 1 and House Joint Resolution 19, Representative Coudert ; 
House Joint Resolution 99, Representative Machrowicz. 

84th Congress (1955-56)—Senate Joint Resolution 3, Senators 
Mundt, Dirksen, and Goldwater; Senate Joint Resolution 59, Senator 
Smith of New Jersey; House Joint Resolution 4 and House Joint 
Resolution 192, Representative Coudert. 

The plan became known as the Mundt-Coudert plan (102 Con- 
gressional Record 5137). 

85th Congress (1957-58)—Senate Joint Resolution 4, Senator 
Mundt; House Joint Resolution 27, Representative Coudert; House 
Joint Resolution 262, Representative Alger. 

These resolutions were referred to the appropriate committees but 
received no further action by Congress. 


3. ProporTionaL PLAN 


Since 1947 most of the amendments proposed incorporate some form 
of the proportional plan. There were 11 such proposals in the 80th 
Congress, 10 in the 81st, 7 in the 82d, 13 in the 83d, 13 in the 84th, 7 
in the 85th Congress, and 10 in the 86th Congress. 

The proportional plan would abolish the electoral college, but would 
retain the electoral vote. In each State, the electoral vote would be 
apportioned among the presidential candidates in accordance with the 
number of popular votes they receive, rather than in accordance with 
the ‘‘winner take all’’ system which we have at present. The candi- 
date with the most electoral votes throughout the Nation would be 
elected President if he received a certain percentage of the total elec- 
toral vote. If there were a tie between two candidates, some bills 
proposed that the person for whom the greatest popular vote was cast 
should be President. Other bills proposed that the election fall to 
Congress. 

80th Congress (1947-48)—Senate Joint Resolution 200, Mr. Lodge; 
House Joint Resolution 9, Representative Gossett; House Joint 
Resolution 21 and House Joint Resolution 124, Representative Lea; 
House Joint Resolution 68 and House Joint Resolution 69, Repre- 
sentative Celler; House Joint Resolution 107, Representative Ke- 
fauver; House Joint Resolution 230, Mr. Gearhart; House Joint 
Resolution 436, Mr. Smathers. House Joint Resolution 106 and House 
Joint Resolution 108 by Representative Kefauver would abolish the 
electoral system but retain the “winner take all’ system. 

These bills were referred to the appropriate committees but received 
no further action by Congress. 

8ist Congress (1949-50)—Senate Joint Resolution 2, Senator Lodge 
and others; House Joint Resolution 2, Representative Gossett; House 
Joint Resolution 10, Representative Cannon; House Joint Resolution 
11, Representative Celler; House Joint Resolution 51, Representative 
Davis of Wisconsin; House Joint Resolution 74, Representative 
Smathers; House Joint Resolution 78, Representative Hays of 
Arkansas; House Joint Resolution 81, Representative Johnson; 
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House Joint Resolution 82, Representative Priest; House Joint 
Resolution 121, Representative Boggs of Louisiana. 

Senate Joint Resolution 2 and its companion bill, House Joint Reso- 
lution 2, became known as the Lodge-Gossett plan. 

House Joint Resolution 2 (Representative Gossett) was reported in 
the House (H. Rept. 1011, 8ist Cong.) on July 12, 1949, but received 
no further action. 

Senate Joint Resolution 2 (Senator Lodge) was reported in the 
Senate (S. Rept. 602) on June 30, 1949. It passed the Senate with 
amendments on February 1, 1950 (Daily Congressional Record, 
February 1, 1950, p. 1307); and was referred to the House Committee 
on the Judiciary on February 2, 1950. The resolution was reported 
in the House on March 29, 1950 (H. Rept. 1858), and was debated 
on July 17, 1950 (Daily Congressional Record, July 17, 1950, pp. 
10572-10587). A motion to suspend the rules and pass the bill was 
rejected (Daily Congressional Record, July 17, 1950, p. 10587). 

As passed by the Senate, Senate Joint Resolution 2 provided for a 
constitutional amendment to abolish the electoral college and to elect 
the President and Vice President at a general election. Each State 
should have a number of electoral votes equal to the number of 
Senators and Representatives to which it is entitled in Congress. 
Each candidate should be credited with such proportion of the elec- 
toral vote of each State as he received of the total popular vote therein, 
fractional numbers less than one-thousandth to be disregarded. If 
no person received at least 40 percent of the electoral vote for Presi- 
dent, the two Houses of Congress in Joint session should by majority 
vote choose the President from the persons having the two highest 
numbers of electoral votes. The Vice President should be elected in 
the same manner as the President. Congress may by law provide for 
the case of the death of any of the persons from whom the two Houses 
may choose a president and/or a Vice President whenever the right of 
choice should devolve upon them. 

82d Congress (1951-52)—Senate Joint Resolution 52, Senator 
Lodge and others; House Joint Resolution, Representative Davis of 
Wisconsin; House Joint Resolution 19, Representative Gossett; 
House Joint Resolution 89, Representative Hays of Arkansas; House 
Joint Resolution 90, Representative Johnson; House Joint Resolution 
~ Representative Boggs of Louisiana; H.R. 6137, Representative 

ains. 

Senate Joint Resolution 52 (Senator Lodge) was reported favorably 
in the Senate on July 30, 1951 (S. Rept. 594), but received no further 
action. House Joint Resolution 19 (Representative Gossett) was 
reported favorably in the House on October 17, 1951 (H. Rept. 1199) 
but received no further action. These two resolutions constitu 
oe same Lodge-Gossett plan which passed the Senate in the 8ist 

ongress. 

83d Con (1953-54)—Senate Joint Resolution 8, Senator 
Smathers; Senate Joint Resolution 19, Senator Kefauver; Senate 
Joint Resolution 85, Senator Smathers; Senate Joint Resolution 118, 
Senator Johnson of Colorado; House Joint Resolution 9, Representa- 
tive Bentsen; House Joint Resolution 33, Representative Fisher; 
House Joint Resolution 63, Representative Mason; House Joint Reso- 


lution 67, Representative Morano; House Joint Resolution 80, Repre- 
sentative Teague; House Joint Resolution 92, Representative Reed of 
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Illinois; House Joint Resolution 97, Representative Davis of Wis- 
consin; House Joint Resolution 170, Representative Celler; H.R: 1600, 
Representative Rains. 

hese bills were referred to the appropriate committees but received 
no further action by Congress. 

84th Congress (1955-56)—Senate Joint Resolution 9, Senator 
Smathers; Senate Joint Resolution 30, Senator Kefauver; Senate Joint 
Resolution 31, Senator Daniel and others; H.R. 573, Representative 
Rains; House Joint Resolution 5, Representative Davis of Wisconsin ; 
House Joint Resolution 11, Representative Celler; House Joint Reso- 
lution 39, Representative Grant; House Joint Resolution 97, Repre- 
sentative Fisher; House Joint Resolution 175, Representative Reed 
of Illinois; House Joint Resolution 176, Representative Walter; House 
Joint Resolution 204, Representative Burnside; House Joint Resolu- 
tion 214, Representative Johnson of California; House Joint Resolu- 
tion 242, Representative Hays of Arkansas. 

Senate Joint Resolution 31, introduced by Senator Daniel for him- 
self and 19 other Senators, was reported favorably in the Senate on 
May 19, 1955 (S. Rept. 360). This plan, known as the original Daniel 
plan, contained provisions similar to the Lodge-Gossett plan, requiring 
40 percent of the electoral vote for election of the President, failing 
which Congress in joint session would choose a President, as in the 
Lodge-Gossett plan, from the persons having the two highest numbers 
of electoral votes. 


Tue Danie. Susstitrute PLan (CoMBINATION PLAN) 


In 1956 those who favored the district plan and those who favored 
the proportional plan joined forces and offered an amendment to 
Senate Joint Resolution 31, which was known as the Daniel substitute. 
It was sponsored by 54 Senators: Senators Daniel, Kefauver, Mundt, 
Thurmond, Wiley, Dirksen, McClellan, Jenner, Ives, Anderson, 
Chavez, Murray, Mansfield, Sparkman, Stennis, Hill, Williams, 
Byrd, Butler, Welker, Knowland, George, Smith of New Jersey, 
Fulbright, Flanders, McCarthy, Kerr, Goldwater, Thye, Ervin, 
Curtis, Case of South Dakota, Schoeppel, Holland, Smathers, Barrett, 
Young, Hickenlooper, Capehart, Frear, Dworshak, Hruska, Cotton, 
Martin of Lowa, Bible, Potter, Beall, Scott, Allott, Bricker, Bennett, 
Robertson, Morse, and Watkins. 

The amendment would permit each State to adopt either the dis- 
trict plan or the proportional plan. Under this substitute plan, a 
State could distribute its electoral votes among the three top can- 
didates according to their statewide popular vote; or, if the State 
legislature preferred, the electors could be chosen as Senators and 
Representatives are now chosen—two by statewide vote and the rest 
by congressional districts. 

After lengthy debate, Senate Joint Resolution 31 asamended in the 
Senate was recommitted to the Senate Judiciary Committee (102 
Congressional Record 5674). 

85th Congress (1957-58)—Senate Joint Resolution 14, Senator 
Smathers; H.R. 3503, Representative Rains; House Joint Resolution 
8, Representative Celler; House Joint Resolution 112, Representative 
Wright; House Joint Resolution 130, Representative Fisher; House 
Joint Resolution 187, Representative Herlong; House Joint Resolu- 
tion 188, Representative Hiestand (the combination plan). 
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These bills were referred to the appropriate committees but received 
no further action by Congress. 

86th Congress (1959-60)—The following bills are now pending in 
the 86th Congress. Besides referral to the proper committee, no bill 
has as yet received any further action: 

Senate Joint Resolution 4. Mr. Smathers; January 9, 1959 
(Judiciary). 

Constitutional amendment.—Provides that the nominees for Presi- 
dent for each political party be nominated in primary elections held in 
the several States. Congress shall by law prescribe the time (which 
shall be the same throughout the United States) place, and manner of 
holding such primary elections. Each qualified political party in a 
State shall be credited with such proportions of his party’s nominating 
votes in such State as he receives of the total popular vote of his 
party therein for President. Requires that in case of death or resigna- 
tion, prior to the election of the nominee of any political party for 
President, the national committee of such party shall designste a sue- 
cessor, but in choosing such successor the vote shall be taken by the 
States, the delegation from each State having one vote. 

Abolishes the electoral college system of electing the President 
and Vice President and provides that they be elected by the people 
of the several States ok their choice for such offices shall be deter- 
mined at a general election held in each State. Entitles each State to 
a number of electoral votes equal to the number of members it is 
entitled in the House and the Senate. Each person for whom votes 
are case for President in each State shall be credited with such propor- 
tion of the electoral votes thereof as he received of the total vote of the 
electors therein for President. The person having the greatest number 
of electoral votes for President and Vice President shall be the Presi- 
dent and Vice President, if such numbers be at least 40 percent of the 
whole number of electoral votes. Sets up the procedure for the 
determination of the President and Vice President if no person has 
received at least 40 percent of electoral votes. Such determination 
shall be by a majority vote of the combined membership of the House 
and the Senate. 

Provides that whenever the powers and duties of the office of 
President shall devolve upon the Vice President or upon one of the 
persons designated by the Congress to act as President in the absence 
of a Vice President, and the date of the next general election for 
Senators and Representatives in Congress to be held more than 90 
days after such powers and duties shall have so devolved is at least 
2 years prior to the date on which the next regular quadrennial election 
for President is to be held, a special election shall be held in the several 
States for the purpose of choosing a President and Vice President. 
Provides that this article shall take effect 2 years following 
ratification. 

Bills identical to Senate Joint Resolution 4, above, were introduced : 
Senate Joint Resolution 72, Mr. Kefauver, March 9, 1959 (Judiciary) ; 
House Joint Resolution 114, Mr. Fisher, January 9, 1959 (Judiciary) ; 
House Joint Resolution 127, Mr. Bennett of Florida, January 12, 1959 
(Judiciary); House Joimt Resolution 265, Mr. Kilgore, aca 25, 
1959 (Judiciary); House Joint Resolution 533, Mr. Smith of Missis- 
sippi, September 12, 1959 (Judiciary); Senate Jomt Resolution 205, 
Mr. Byrd of West Virginia, June 8, 1960 (Judiciary). 
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Senate Joint Resolution 86, Mr. Sparkman and others; March 26, 
1959 (Judiciary). 

Constitutional amendment.—Abolishes the electoral college and pro- 
vides that the President and Vice President shall be elected at a 
general election. Each State shall have a number of electoral votes 
equal to the number of Senators and Representatives to which it is 
entitled in Congress. Each candidate shall be credited with such 
proportion of the electoral vote of each State as he received of the 
total popular vote therein, fractional numbers less than one-thou- 
sandth to be disregarded. If two or more persons shall have an equal 
and the highest number of such votes, then the one for whom the 

eatest number of popular votes were cast shall be President. The 
Five President shall be elected in the same manner as the President. 

House Joint Resolution 308. Mr. Dowdy; March 13, 1959 
(Judiciary). 

Constitutional amendment.—Provides that the nominees for Presi- 
dent for each pone arty be nominated in primary elections held 
in the several States. ngress shall by law prescribe the time (which 
shall be the same throughout the United Statea). pines, and manner 
of holding such primary elections. Each qualifi ponte party in 
a State shall be credited with such proportions of his party’s nomi- 
nating votes in such State as he receives of the total popular vote of 
his party therein for President. Requires that in case of death or 
resignation, prior to the election of the nominee of any political party 
for President, the national committee of such party shall designate a 
successor, but in choosing such successor the vote shall be taken by 
the States, the delegation from each State having one vote. 

Abolishes the electoral college system of electing the President and 
Vice President and provides that they be elected by the people of 
the several States and their choice for such offices shall be determined 
at a general election held in each State. Entitles each State to a 
number of electoral votes equal to the number of members it is 
entitled to in the House and the Senate. Each person for whom votes 
are cast for President in each State shall be credited with such pro- 
portion of the electoral votes thereof as he received of the total vote 
of the electors therein for President. The person having the greatest 
number of electoral votes for President and Vice President shall be 
the President and Vice President, if such numbers be at least 50 
parpent of the whole number of electoral votes. Sets up the procedure 
or the determination of the President and Vice President if no person 
has received at least 50 percent of electoral votes. Such determination 
shall be by a majority vote of the combined membership of the House 
and the Senate, 

Provides that whenever the powers and duties of the office of Pres- 
ident shall devolve upon the Vice President or upon one of the persons 
designated by the Congress to act as President in the absence of a 
Vice President, and the date of the next general election for Senators 
and Representatives in Congress to be held more than 90 days after 
such powers and duties shall have so devolved is at least 2 years prior 
to the date on which the next regular quadrennial election for Trea: 
dent is to be held, a special election shall be held in the several States 
for the purpose of choosing a President and Vice President. Provides 
that this article shall take effect 2 years following ratification. 

H.R. 10301. Mr. Staggers; February 9, 1960 (Judiciary). 
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Constitutional amendment.—Abolishes the electoral college and pro- 
vides that the President and Vice President shall be elected at a gen- 
eral election. Each State shall have a number of electoral votes equal 
to the number of Senators and Representatives to which it is entitled 
in Congress. Each candidate shall be credited with such proportion 
of the electoral vote of each State as he received of the total popular 
vote therein, fractional numbers less than one-thousandth to be dis- 
regarded. If no person receives at least 40 percent of the electoral 
votes for President, or if two persons have an equal and the highest 
number of such votes, the two Houses of Congress in joint session 
shall by majority vote choose the President from the persons having 
the two highest numbers. ‘The Vice President shall be elected in the 
same manner as the President. Congress may by law provide for the 
case of the death of any of the persons from whom the two Houses 
may choose a President and/or Vice President whenever the right of 
choice shall have devolved upon them. 








PART IV. CONSTITUTIONALITY OF NATIONAL LEGISLATION 
ON PRESIDENTIAL ELECTIONS 


Prepared in the Library of Congress, Legislative Reference Service, by Henry J. 
Merry, legal analyst, American Law Division, August 10, 1959 


INTRODUCTION 


This report supplements the report of February 6, 1959, entitled 
‘“*‘Constitutionality of National Legislation on the Election of Con- 
gressmen and Senators.” The two reports set forth information 
deemed useful in judging the validity of possible legislation by the 
U.S. Congress in respect to the administration of elections, with 
particular reference to the supervision of voting procedures, the 
regulation of primary elections, and the supervision of the registra- 
tion of voters. 

In general, national legislation on presidential elections presents a 
more difficult problem than national legislation on congressional 
elections because of such factors as— 

(a) The selection of the President is a twofold procedure; first, 
the appointment of presidential electors, and then the selection of a 
President by the electors. The second step has become a formality 
but remains constitutionally intact so that a vote in a presidential 
election is legally a vote for presidential electors. In this report 
“presidential elections’? means a popular vote for presidential electors. 

(6) The Constitution authorizes the State legislatures to determine 
the manner of appointing the presidential electors. Accordingly, 
whether there is a vote by the people, who are qualified, and the man- 
ner of holding the election, rest in the discretion of the State legisla- 
tures. There is, in respect of presidential elections, no counterpart 
to the provisions in article I of the Constitution authorizing Congress 
to make or alter regulations on the manner of holding elections of 
Senators and Representatives. 

(c) Even though in each State the people elect the presidential 
electors, the States have adopted a variety of practices for nominating 
presidential candidates. Many States hold no popular vote on the 
nomination and, in some others, elections are merely preferential. 

(d) There are fewer Supreme Court decisions on presidential elec- 
tions than on congressional elections and many questions have not 
been dealt with by the Supreme Court. Moreover, the majority of 
the cases have arisen on the issue of State power rather than on the 
power of Congress. 

The report is in four parts. Part I sets forth the constitutional and 
statutory provisions on the election of the President. In brief, the 
Constitution provides that the President is to be chosen by electors 
appointed by the States, and this report deals, not with the means 
by which the electors choose the President but rather with the means 
by which the electors are “appointed.” 
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Part II reviews court decisions on the power of the States to legis- 
late in respect of presidential elections. The principal cases discussed 
are In re Green (134 U.S. 377 (1890)) on illegal voting; McPherson v. 
Blacker (146 U.S. 1 (1892)) on election districts within a State; and 
Ray v. Blair (343 U.S. 214 (1952)) on requiring party loyalty of presi- 
dential electors. In none of these cases was a State held to have 
exceeded its authority. 

Part III reviews court decisions on the power of Congress to legis- 
late on presidential elections. The principal case discussed is Bur- 
roughs v. United States (290 U.S. 534 (1934)) which upholds the 
a ttn of the Corrupt Practices Act to contributions in presiden- 
tial campaigns. The report also reviews a court of appeals decision 
holding that ballot fraud in the election of presidential electors was 
not a national offense. This issue was not involved in the Supreme 
Court’s denial of certiorari in the case. 


Part I. CoNnstTiTUTIONAL AND STATUTORY PROVISIONS ON SELECTION 
OF THE PRESIDENT 


The provisions of the Constitution dealing expressly with the selec- 
tion of the President are contained in article II, and in the 12th 
amendment, The 14th, 15th, and 19th bear upon all elections and 
they were set forth in the ‘‘Report on Congressional Elections.”” The 
20th and 22d amendments bear upon the term of office of the President 
and Vice President but do not affect their election. 


A. CONSTITUTIONAL PROVISIONS ON SELECTION OF THE PRESIDENT 


Articite II 


Section 1. The executive Power shall be vested in a President of the United 
States of America. He shall hold his Office during the Term of four Years, and, 
together with the Vice President, chosen for the same Term, be elected, as follows. 

ach State shall appoint, in such Manner as the Legislature thereof may direct, 
a Number of Electors, equal to the whole Number of Senators and Representatives 
to which the State may be entitled in the Congress; but no Senator or Repre- 
sentative or Person holding an Office of Trust or Profit under the United States 
shall be appointed an Elector. 


(The third paragraph of sec. 1, art. II of the Constitution has been 
superseded by the 12th amendment, which is set forth below, following 
the fourth paragraph of sec. 1.) 


The Congress may determine the Time of chusing the Electors, and the Day on 
which fer shall give their Votes; which Day shall be the same throughout the 
United States. 


TweELrtax AMENDMENT (SEPTEMBER 25, 1804) 


The Electors shall meet in their respective states, and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
voted for as President, and in distinet ballots the person voted for as Vice- 
President, and they shall make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-President, and of the number 
of votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the President of 
the Senate ;—The President of the Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates and the votes shall then be 
counted;—The person having the greatest number of votes for President, shall 
be the President, if such number be a majority of the whole number of Electors 
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appointed; and if no person have such majority, then, from the persons having 
the highest numbers not exceeding three on the list of those voted for as President, 
the House of Representatives shall choose immediately, by ballot, the President. 
But in choosing the President, the votes shall be taken by states, the represen- 
tation from each state having one vote; a quorum for this purpose shall consist 
of a member or members from two-thirds of the states, and a majority of all 
the states shall be necessary to a choice. And if the House of Representatives 
shall not choose a President whenever the right of choice shall devolve upon 
them, before the fourth day of March next following, then the Vice-President 
shall act as President, as in the case of the death or other constitutional disability 
of the President.— The person having the greatest number of votes as Vice- 
President, shall be the Vice-President, if such number be a majority of the whole 
number of Electors appointed, and if no person have a majority, then from the 
two highest numbers on the list, the Senate shall choose the Vice-President; 
a quorum for the purpose shall consist. of two-thirds of the whole number of 
Senators, and a majority of the whole number shall be necessary to a choice. 
But no person constitutionally ineligible to the office of President shall be eligible 
to that of Vice-President of the United States. 


The aspects of the constitutional provisions that are most im- 
portant to this report are: (1) The establishment of the offices of the 
presidential electors, (2) the provision that each State shall appoint 
the electors in such manner as the respective State legislature may 
direct; (3) the provision that Congress may determine the time of 
choosing the electors ; (4) the absence of any provision comparable 
to those in article I and the 17th amendment that the Senators and 
Representatives are to be elected by the people or to the provision 
in article I, section 4, that Congress may make or alter regulations 
on the manner of holding elections for Senators and Representatives. 

The Supreme Court has summarized the constitutional provisions , 
In re Green (134 U.S. 377, 379 (1890)): 

By the Constitution of the United States, the electors for President and Vice 
President in each State are appointed by the State in such manner as its legisla- 
ture may direct; their number is equal to the whole number of Senators and repre- 
sentatives to which the State is entitled in Congress; no senator or representative, 
or person holding an office of trust or profit under the United States, shall be 
appointed an elector; and the electors meet and vote within the State, and thence 
certify and transmit their votes to the seat of government of the United States. 
The only rights and duties, expressly vested by the Constitution in the national 
government, with regard to the appointment or the votes of presidential electors, 
are by those provisions which authorize Congress to determine the time of choos- 
ing the electors and the day on which they shall give their votes, and which direct 
that the certificates of their votes shall be opened by the president of the Senate 
in the presence of the two houses of Congress, and the votes shall then be counted. 
Constitution, art. 2, sect. 1; Amendments, art. 12 

In practice, the Presidential electors are elected by the people of 
each State and the electors vote for the party nominee. Thus, in 
effect, there is a popular vote on the party candidates for President 
and the function of the presidential electors has become largely a 
formality. Justice Jackson remarked, in a dissenting opinion, that 
the electoral college, as an institution, ‘‘suffered atrophy ost indis- 
tinguishable from rigor mortis” (Ray v. Blair, 343 U.S. 214, 232 
(1952)). Nevertheless, the electoral college system is still the consti- 
tutional method of selecting the President and Vice President, and 
any legal analysis of legislative power and individual rights must take 
that method into account. Legally, a popular election for the Presi- 
dent is impossible; when there is a popular election the vote is for 
Presidential electors and this would seem to be legally so even when 
the electors are represented on the ballot by the name of the presi- 
dential candidate, 
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B. STATUTORY PROVISIONS ON THE ELECTION OF PRESIDENT 
AND VICE PRESIDENT 


The statutory provisions set forth below are only those dealing 
peculiarly with the selection of President. In addition, there are 
statutes, such as portions of the Corrupt Practices Act, which may 
also affect presidential elections. Insofar as they affect. relevant 
Supreme Court opinions, they will be discussed in connection with 
the respective cases. 

3 U.S.C. 1 
Time of appointing electors. 

The electors of President and Vice President shall be appointed, in each State, 

on the Tuesday next after the first Monday in November, in every fourth year 


succeeding every election of a President and Vice President. (June 25, 1948, 
ch. 644, 62 Stat. 672.) Shes 


Failure to make choice on prescribed day. 


Whenever any State has held an election for the purpose of choosing electors, 
and has failed to make a choice on the day prescri by law, the electors may be 
appointed on a subsequent day in such a manner as the legislature of such State 
may direct. (June 25, 1948, ch. 644, 62 Stat. 672.) 


3 U.S.C. 3 
Number of electors. 


The number of electors shall be equal to the number of Senators and Repre- 
sentatives to which the several States are by law entitled at the time when the 
President and Vice President to be chosen come into office; except, that where no 
apportionment of Representatives has been made after any enumeration, at the 
time of choosing electors. the number of electors shall be according to the then 


existing apportionment of Senators and Representatives. (June 25, 1948, ch. 
644, 62 Stat. 672.) 


3 U.S.C. 4 
Vacancies in electoral college. 


Each State may, by law, provide for the filling of any vacancies which may 
occur in its college of electors when such college meets to give its electoral vote. 
(June 25, 1948, ch. 644, 62 Stat. 673.) 


3 U.S.C. 5 


Determination of controversy as to appointment of electors. 


If any State shall have provided, by laws enacted prior to the day fixed for the 
appointment of the electors, for its final determination of any controversy or 
contest concerning: the ee es of all or any of the electors of such State, 
by judicial or other methods or procedures, and such determination shall have 
been made at least six days before the time fixed for the meeting of the electors, 
such determination made pursuant to such law so existing on said day, and made 
at least six days prior to said time of meeting of the electors, shall be conclusive, 
and shall govern in the counting of the electoral votes as provided in the Constitu- 
tion, and as hereinafter regulated, so far as the ascertainment of the electors 
appointed by such State is concerned. (June 25, 1948, ch. 644, 62 Stat. 673.) 


3 U.S.C. 6 


Credentials of electors; transmission to Administrator of General Services and to 
Congress; public inspection. 

It shall be the duty of the executive of each State, as soon as practicable after 
the conclusion of the appointment of the electors in such State by the final ascer- 
tainment, under and in pursuance of the laws of such State providing for such 
ascertainment, to communicate by registered mail under the seal of the State 
to the Administrator of General Services a certificate of such ascertainment of 
the electors appointed, setting forth the names of such electors and the canvass 
or other ascertainment under the laws of such State of the number of votes 
given or cast for each person for whose appointment any and all votes have been 
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iven or cast; and it shall also thereupon be the duty of the executive of each 
state to deliver to the electors of such State, on or before the day on which they 
are required by section 7 of this title to meet, six duplicate-originals of the same 
certificate under the seal of the State; and if there shall have been any final de- 
termination in a State in the manner provided for by law of a controversy or 
contest concerning the appointment of all or any of the electors of such State, 
it shall be the duty of the executive of such State, as soon as practicable after 
such determination, to communicate under the seal of the State to the Adminis- 
trator of General Services a certificate of such determination in form and manner 
as the same shall have been made; and the certificate or certificates so received 
by the Administrator of General Services shall be preserved by him for one year 
and shall be a part of the public records of his office and shall be open to public 
inspection; and the Administrator of General Services at the first meeting of 
Congress thereafter shall transmit to the two Houses of Congress copies in full 
of each and every such certificate so received at the General Services Adminis- 
tration. (June 25, 1948, ch. 644, 62 Stat. 673; Oct. 31, 1951, ch. 655, § 6, 65 


Stat. 711.) 
3 U.8.C. 7 
Meeting and vote of electors. 


The electors of President and Vice President of each State shall meet and give 
their votes on the first Monday after the second Wednesday in December next 
following their appointment at such place in each State as the legislature of such 
State shall direct. (June 25, 1948, ch. 644, § 1, 62 Stat. 672.) 


3 U.S.C. 8 


Manner of voting. 

The electors shall vote for President and Vice President, respectively, in the 
manner directed by the Constitution. (June 25, 1948, ch. 644, § 1, 62 Stat. 672.) 
The remaining statutory provisions on the election of the President 
(3 U.S.C. 9-20), relate to the certification of the votes of the electors, 
the counting of the electoral votes in Congress, and the situation of 
vacancies in the office of both the President and Vice President. 


Part II. Court Decisions on Power or States To Drat Wits 
PRESIDENTIAL ELECTIONS 


There were no Supreme Court opinions on the power of the States 
to deal with presidential elections until 1890, but popular elections of 
presidential electors occurred much earlier. 

There was, during the first few decades after 1789, considerable 
variety in the manner prescribed by State legislatures for the appoint- 
ment of presidential acho. In some States, the anpperncsn itself 
made the selection, and, in others, there were elections by the people. 
Where there was a popular vote, the methods varied in respect of 
districting; that is, some States established an election district for 
each elector to be chosen, others elected more than one per district, 
while still others prescribed a general ticket for the entire State. 
Particular States dhataasd their methods from time to time. How- 
ever, by 1824 the majority of the States had adopted popular vote and 
a statewide ticket, and after 1832 this was the general rule, but there 
were instances of selection by the legislature as late as 1876 and of 
single-elector districts even later. A constitutional amendment. re- 
quiring election by popular vote by electoral districts was proposed a 
number of times between 1800 and 1944 but failed of adoption..,.In 
1816, a majority of the House of Representatives favored the amend- 
ment but the required two-thirds was lacking (McPherson v.' Blacker, 
146 USS. 1, 29-35 (1892). erreogie 08° 

The use of a general statewide ticket for presidential electors, con- 
trasts with the method of electing Congressmen by single-member 
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districts. The preference for the general ticket in presidential elec- 
tions probably resulted from the development of national parties, and 
the advantage of a State acting as a unit in political alinements. 

The power of the States to deal with presidential elections has been 
considered by the Supreme Court in three cases, each having a distinct 
subject: illegal voting, State districting system, and party loyalty. 
These will be discussed in the following sections. 


A. POWER OF THE STATES TO PUNISH FRAUD IN PRESIDENTIAL 
ELECTIONS 


The power of the States in respect to popular elections of presiden- 
tial electors was first considered by the Supreme Court in an 1890 
opinion on a State criminal proceeding. The issue arose on a petition 
for a writ of habeas corpus. The petitioner was being tried in a State 
court for illegal voting at an election for Representatives in Congress 
and for presidential electors, and he claimed that the State had no 
payer to try him for the offense because the National Government 

ad exclusive power to do so. The circuit court held that the U.S. 
courts had “‘sole and exclusive jurisdiction”’ of the matter in the indict- 
ment. The Supreme Court reversed the holding (In Re Green, 134 
U.S. 377 (1890). 

The Supreme Court pointed out the functions of the State in the 
selection of presidential electors, as follows: 


The sole function of the presidential electors is to cast, certify and transmit 
the vote of the State for President and Vice President of the nation. Although 
the electors are appointed and act under and pursuant to the Constitution of the 
United States, they are no more officers or agents of the United States than are 
the members of the state legislatures when acting as electors of federal senators, 
or the people of the States when acting as electors of representatives in Congress. 
Constitution, art. I, sects. 2, 3. 

In accord with the provisions of the Constitution, Congress has determined the 
time as of which the number of electors shall be ascertained, and the days on 
which they shall be appointed and shall meet and vote in the States, and on 
which their votes shall be counted in Congress; has provided for the filling by each 
State, in such manner as its legislature may prescribe, of vacancies in its college 
of electors; and has regulated the manner of certifying and transmitting their 
votes to the seat of the national government, and the course of proceeding in 
their opening and counting them. Rev. Stat. §§ 131-143; Acts of February 3, 
1887, c. 90, 24 Stat. 373; Oetober 19, 1888, c. 1216, 25 Stat. 613. 

Congress has never undertaken to interfere with the manner of appointing 
electors, or, where (according to the now general usage) the mode of appointment 
prescribed by the law of the State is election by the people, to regulate the conduct 
of such election, or to punish any fraud in voting for electors; but has left these 
matters to the control of the States. [pp. 379-380] 


This emphasis upon the functions assigned to the States was probably 
to be expected because the Supreme Court was arguing against the 
circuit court’s holding that the National Government had sole 
jurisdiction. 

The Supreme Court also considered the argument of the circuit 
court that Congress (in R.S. 5511 and 5514) had dealt with the offense 
charged in the indictment. These sections dealt expressly with 
elections of Representatives or pane in Congress but not with 
the elections of other officials and the Supreme Court pointed out that 
they were— 


made for the security and protection of elections held for representatives or 
delegates in Congress; and do not impair or restrict the power of the State to 
punish fraudulent voting in the choice of its electors (p. 380). 
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The Court then concluded as follows: 


The question whether the State has concurrent power with the United States 
to punish fraudulent voting for representatives in Congress is not presented by 
the record before us. It may be that it has. Ez parte Siebold, 100 U.S. 371. 
But even if the State has no such power in regard to votes for representatives in 
Congress, it clearly has such power in regard to votes for presidential electors 
unaffected by anything in the Constitution-and laws of the United States; and 
the including, in one indictment and sentence, of illegal voting both for a repre- 
sentative in Congress and for presidential electors, does not go to the jurisdiction 
of the state court, but is, at the worst, mere error, which cannot be inquired into 


by writ of habeas corpus. Ex parte Crouch, 112 U.S. 178; In re Coy, 127 U.S. 
756-759. 


This paragraph could be interpreted as saying indirectly that the 
Nation and the States had concurrent power to punish offenses in 
the election of presidential electors. That is not stated directly and 
it was not necessary to the case to determine whether there was 
concurrent power. The issue was whether the United States had 
sole and exclusive jurisdiction. Nevertheless, the negative answer 
which the Court gave to that question is not inconsistent with the 
idea of concurrent power. 


B. POWER OF STATES TO PRESCRIBE ELECTION DISTRICTS 


The power of the State legislatures to determine the method of 
choosing presidential electors was considered by the Supreme Court 
at some length in an 1892 opinion on the validity of a Michigan law 
establishing a district system for electing its 14 presidential electors 
(McPherson v. Blacker, 146 U.S. 1 (1892)). The Michigan law pro- 
vided that one elector was to be elected from each of the 12 congres- 
sional districts of the State and from each of 2 districts defined by the 
act and called the eastern and western districts. The constitutionality 
of the law was challenged by a number of nominees for presidential 
electors. They sued for a writ of mandamus directly the secretary 
of state to give notice in each county that at the general election of 
November 8, 1892, there would be chosen, among other officers, as 
many electors of President and Vice President as the State had Sena- 
tors and Representatives. The plaintiffs claimed that the State 
legislature had no authority to enact the district election law because 
the State, in appointing the electors, is to act as a body politic and 
corporate, and so must act as a unit and cannot delegate the authority 
to subdivisions created for the purpose. The plaintiffs argued fur- 
ther that the appointment of electors by districts is not an appointment 
by the State, Geiiues not all qualified citizens are permitted to vote 
for all the presidential electors (p. 25). 

In refuting these contentions; the Supreme Court said, in reference 
to the nature of a State generally, that “the State does not act by its 
people in their collective capacity, but through such political agencies 
as are duly constituted and established” (p. 25), and that, in the 
matter before it, ‘the act of appointment is nonetheless the act of 
the State in its entirety” even though arrived at by districts, because 
it is “the act of the political agencies duly authorized to speak for the 
State, and the combined result is the expression of the voice of the 
State.” This result, the Court said, is “reached by the direction of 
the legislature, to whom the whole subject is committed” (pp. 25, 26). 

The Supreme Court reviewed the history of the methods adopted 
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by the States for the selection of presidential electors. The develop- 
ment was noted previously. The Court then asserted that— 


In short, the appointment and mode of appointment of electors belong execlu- 
sively to the States under the Constitution of the United States. They are, as 
remarked by Mr. Justice Gray in Jn re Green, 134 U.S. 377, 379, ‘‘no more officers 
or agents of the United States than are the members of the state legislatures 
when acting as electors of Federal senators, or the people of the States when 
acting as the electors of representatives in Congress.’’ Congress is empowered 
to determine the time of choosing the electors and the day on which they are to 
= their votes, which is required to be the same day throughont the United 

tates, but otherwise the power and jurisdiction of the State is exclusive, with 
the exception of the provisions as to the number of electors and the ineligibility 


of certain persons, so framed that Congressional and Federal influence might be 
excluded (p. 35). 


The fact that presidential elections no longer conform in practice 
to the system contemplated when the Constitution was adopted does 
not, in the Court’s opinion, alter the power of the States from that 
expressly set forth in the Constitution: 


The question before us is not one of policy but of power, and while public 
opinion had gradually brought all the States as matter of fact to the pursuit of 
a uniform system of popular election by general ticket, that fact does not tend 
to weaken the force of contemporaneous and long continued previous practice 
when and as different views of expediency prevailed. The prescription of the 
written law cannot be overthrown because the States have latterly exercised in a 

articular way a power which they might have exercised in some other way. 
he construction to which we have referred has prevailed too long and been too 
uniform to justify us in interpreting the language of the Constitution as conveying 
ros other meaning than that heretofore ascribed, and it must be treated as 
ecisive. 

It is argued that the district mode of op electors, while not obnoxious to 
constitutional objection, if the operation of the electoral system had conformed to 
its origina] object and purpose, become so in view of the practical working of 
that system. Doubtless it was supposed that the electors would exercise a reason- 
able independence and fair judgment in the selection of the Chief Executive, but 
experience soon demonstrated that, whether chosen by the legislatures or by 
popular ee on general ticket or in districts, they were so chosen simply to 
register the will of the appointing power in respect of a particular candidate. In 
relation, then, to the independence of the electors the original expectation may be 
said to have been frustrated. Miller on Const. Law, 149; Rawle on Const. 55; 
Story Const. § 1473; The Federalist, No. 68. But we can perceive no reason for 
holding that the power confided to the States by the Constitution has ceased to 
exist because the operation of the system has not fully realized the hopes of those 
by whom it was created. Still less can we recognize the doctrine, that use the 
Constitution has been found in the march of time sufficiently comprehensive to be 
applicable to conditions not within the minds of its framers, and not arising in 
their time, it may, therefore, be wrenched from the subjects expressly embraced 
within it, and amended by judicial decision without action by the designated 
organs in the mode by which alone amendments can be made (pp. 35-36). 


The Supreme Court also held that. the Michigan law was not con- 
trary to the 14th amendment. The State had previously used a 
general statewide ticket in choosing presidential electors and the new 
system no longer permitted a qualified voter to ballot on all electors. 

his was said to violate the 14th amendment but the Supreme Court 


rejected the argument. The opinion included the following (at pp. 
38-40): 


* * * The first section of the Fourteenth Amendment does not refer to the 
exercise of the elective franchise, though the second vides that if the right to 
vote is denied or abrid to any e inhabitant of the State having attained 
majority, and being a citizen of the United States, then the basis of representation 
to which each State is entitled in the Congress shall be proportionately reduced. 
Whenever presidential electors are appointed by popular election, then the right 
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to vote cannot be denied or abridged without invoking the penalty, and so of the 
right to vote for representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof. The right to vote intended to be 
protected refers to the right to vote as established by the laws and constitution 
of the State. There is no color for the contention that under the amendments 
every male inhabitant of the State being a citizen of the United States has from the 
time of his majority a right to vote for presidential electors. 

The object of the Fourteenth Amendment in respect of citizenship was to 
preserve equality of rights and to prevent discrimination as between citizens, but 
not to radically change the whole theory of the relations of the state and Federal 
ee to each other, and of both governments to the people. Jn re 

emmler, 135 U.S. 436. 

The inhibition that no State shall deprive any person within its jurisdiction 
of the equal protection of the laws was designed to prevent any person or class of 
persons from being singled out as a special subject for discriminating and hostile 
legislation. Pembina eennee v. Pennsylvania, 125 U.S. 181, 188. 

* * * * ~ * * 

If presidential electors are appointed by the legislatures, no discrimination is 
made; if they are elected in districts where each citizen has an equal right to vote 
the same as any other citizen has, no discrimination is made. Unless the authority 
vested in the legislatures by the second clause of section 1 of Article II has been 
divested and the State has lost its power of appointment, except in one manner, 
the position taken on behalf of relators is untenable, and it is apparent that 
neither of these amendments can be given such effect. 


C. POWER OF THE STATES TO PERMIT PLEDGES OF PARTY LOYALTY 


A 1952 decision of the Supreme Court held that the 12th amendment 
does not require presidential electors to exercise independent judgment 
and that where a State authorizes a political party to choose its 
nominees for electors in a party primary and to Rx the qualifications 
for candidates, the 12th amendment does not prevent the political 
party from requiring its candidates to support the nominees of the 
national convention (Ray v. Blair, 343 U.S. 154, 214, 901 (1952)). 

The controversy arose under the Alabama laws permitting optional 
primary elections by qualified political parties. The primaries are 
subject to penal statutes as regular State elections. The candidates of 
a party, except for county offices, are certified to the secretary of 
state by the chairman of the State executive committee of the party. 
The State executive committee is given the power to fix the political 
or other qualifications of its own members, and to determine who is 
saetted to vote, and who may be a candidate in the primary election. 

he Alabama law required that a primary ballot contain a statement 
that a voter, by casting a ballot, pledges to abide by the result of the 
primary and to support the nominees in the ensuing general election. 

The particular controversy of Ray v. Blair arose and was decided 
within 4 months. On January 26, 1952, the State Democratic Execu- 
tive Committee of Alabama adopted a resolution requiring candidates 
in its primary to pledge support to the nominees of the National 
Democratic Convention for President and Vice President. Edmund 
Blair, a candidate for presidential elector in the Democratic primary 
on May 6, 1952, refused to pledge support to the nominees of the 
national convention and sought a writ of mandamus requiring the 
chairman of the State Democratic executive committee to certify him 
as a candidate for presidential elector. A county court awarded a 

eremptory writ of mandamus on February 6,1952. This was upheld 
y the Alabama Supreme Court on February 29, 1952 (257 Ala. 151; 
57 So. 2d 395). The Alabama court said that the 12th amendment 
contemplated that the electors would be free to vote for other than 
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party nominees. The State Democratic chairman took the matter to 

the Supreme Court. It granted certiorari on March 24, 1952, held 

argument on March 31, 1952, reversed the Alabama decision in a per 

curiam decision on April 3, 1952, and issued its opinion on April 15, 

1952. The Alabama court reversed its decision on April 18, 1952. 
The Supreme Court opinion describes the issue as follows: 


The applicable constitutional provisions on their face furnish no definite answer 
to the query whether a state may permit a par to require y regularity from 
its primtry candidates for national electors. e presidential electors exercise a 
federal function in balloting for President and Vice-President but they are not 
federal officers or agents any more than the state elector who votes for congress- 
men. They act by authority of the state that in turn receives its authorityf rom 
the Federal Constitution. Neither the language of Art. II, § 1, nor that of the 
Twelfth Amendment forbids a party to require from candidates in its primary a 
pledge of political conformity with the aims of the party. Unless such a require- 
ment is implicit, certainly neither provision of the Constitution uires a state 
political party, affiliated with a national party through acceptance of the national 
call to send state delegates to the national convention, to accept persons as 
candidates who refuse to agree to abide by the party’s requirement. 

The argument against the party’s power to exclude as candidates in the primary 
those unwilling to agree to aid and support the national nominees runs as follows: 
The constitutional method for the selection of the President and Vice-President 
is for states to grat electors who shall in turn vote for our chief executives. 
The intention of the Founders was that those electors should exercise their 
judgment in voting for President and Vice-President. Therefore this require- 
ment of a pledge is a restriction in substance, if not in form, that interferes with 
the performance of this constitutional duty to select the proper persons to head 
the Nation, according to the best judgment of the elector. * * * [pp. 224-225, 
footnotes omitted] 


The pledge related to candidates in a primary election and the argu- 
ments against the pledge included the contention that this affected 
the general election because, like the Louisiana primary in United 
States v. Classic (813 U.S. 299 (1941)), the Alabama primary is an 
integral part of the election. However, the Supreme Court dis- 
tinguished the Classic case which had held that Congress could punish 
frauds in primary elections for congressional candidates: 


In Alabama, too, the primary and general elections are a part of the state- 
controlled elective process. The issue here, however, is quite different from the 
power of Congress to punish criminal conduct in a primary or to allow damages 
for wrongs to rights secured by the Constitution. A state’s or a pomdien! party’s 
exclusion of candidates from a party primary because they will not pledge to 
support the party’s nominees is a method of securing party candidates in the 
general election, pledged to the philosophy and leadership of that party. It is 
an exercise of the State’s right to appoint electors in such manner, subject to 

ossible constitutional limitations, as it may choose. U.S. Const., Art. II, § 1. 

he fact that the primary is a part of the election machinery is immaterial unless 
Be a of pledge violates some constitutional or statutory provision. * * * 
p. 22 


The Supreme Court then held that the requirement of a pledge 
does not violate any constitutional or statutory provision: 


Secondly, we consider the argument that the Twelfth Amendment demands 
absolute freedom for the elector to vote his own choice, uninhibited by a pledge. 
It is true that the Amendment says the electors shall vote by ballot. But it is 
also true that the Amendment does not prohibit an elector’s announcing his choice 
beforehand, pledging himself. The ee that in the early elections candi- 
dates for electors—contemporaries the Founders—would have hesitated, 


because of constitutional limitations, to pledge themselves to support party 
nominees in the event of their selection as électors is impossible to accept. History 
teaches that the electors were expected to support the party nominees. Experts 
in the history of government recognize the long-standing practice. Indeed, more 
than twenty states do not print the names of the candidates for electors on the 
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general election ballot. Instead, in one form or another, they allow a vote for 
the presidential candidate of the national conventions to be counted as a vote for 
his party’s nominees for the electoral college. This long-continued practical inter- 
pretation of the constitutional propriety of an implied or oral pledge of his ballot 
by a candidate for elector as to his vote in the electoral college weighs heavily in 
considering the constitutionality of a pledge, such as the one here required, in the 
primary. 

However, even if such promises of candidates for the electoral college are legally 
unenforceable because violative of am assumed constitutional freedom of the 
elector under the Constitution, Art. II, § 1, to vote as he may choose in the 
electoral college, it would not follow that the requirement of a pledge in the pri- 
mary is unconstitutional. A candidacy in the primary is a voluntary act of the 
applicant. He is not barred, discriminatorily, from participating but must comply 
with the rules of the party. Surely one may voluntarily assume obligations to 
vote for a certain candidate. The state offers him opportunity to become a 
candidate for elector on his own terms, although he must file his declaration before 
the primary. Ala. Code, Tit. 17, § 145. Even though the victory of an inde- 
pendent candidate for elector in Alabama cannot be anticipated, the State does 
offer the opportunity for the development of other strong political organizations 
where the need is felt for them by a sizable block of voters. Such parties may 
leave their electors to their own choice. [pp. 228-230, footnotes omitted] 


The foregoing decisions have upheld the power of the States to deal 
with particular aspects of presidential elections and one opinion said 
that the appointment and the mode of appointing electors belongs 
exclusively to the States under the Constitution, but the issue in con- 
troversy was whether the State had power, and not whether the Na- 
tional Government lacked power. 


Part III. Court Dectstons on Power or Coneress To LEGISLATE 
ON PRESIDENTIAL ELECTIONS 


Whether the National Government, as well as a State legislature, 
has power to deal with various aspects of presidential elections has 
been considered by the Supreme Court to only a limited extent. The 


principal such case relates to campaign finances rather than the con- 
duct of elections. 


A. POWER TO REGULATE ACTIVITIES AFFECTING PRESIDENTIAL 
CAMPAIGNS 


An application of the Corrupt Practices Act to presidential cam- 
paign contributions was upheld by the Supreme Court in 1934 largely 
on the basis of an inherent congressional power to preserve the insti- 
tutions of the National Government from impairment by corruption 
(Burroughs v. United States, 290 U.S. 534, 545 (1934)). 

The cast involved the legal sufficiency of an indictment of Ada L. 
Burroughs and John Cannon, Jr., charging violation of title 2, United 
States Code, section 244. This section requires the treasurer of a 
“political committee’’ to file with the House of Representatives infor- 
mation on contributions received. A “political committee’”’ is defined 
in title 2, United States Code, section 241 to include any organization 
which accepts contributions or makes expenditures for the purpose of 
influencing the election of congressional candidates or presidential and 
vice presidential electors (1) in two or more States, or (2) whether or 
not in more than one State, if such a committee is a branch or sub- 
sidiary of a national organization. 
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The indictment charged that during a period in 1928 and 1929 
Burroughs was treasurer of a political committee which accepted con- 
tributions and made expenditures to influence the election of presi- 
dential electors in two States, and that she failed to report certain 
contributions as required by title 2, United States Code, section 244. 
Cannon was charged with aiding and abetting the offense. There were 
10 counts, half of them charging willfulness and the others not. Eight 
counts charged violations of the act and two charged conspiracy to 
violate the act. Only the conspiracy charges were held by the Su- 
preme Court to be legally sufficient. 

The defendants claimed, among other things, that the provisions 
of the Corrupt Practices Act relating to presidential electors were un- 
constitutional because the Constitution confers upon the State legis- 
latures exclusive power of appointing presidential electors, except for 
the time of choosing the electors, and that Congress has no inherent 
or implied power to regulate any proceedings relating to the electors. 
The Supreme Court held the statutory provisions valid largely on the 
basis of an inherent or implied power. The relevant portion of the 
opinion (pp. 544-548) follows: 


Second. The only point of the constitutional objection ne to be con- 
sidered is that the power of appointment of presidential electors and the manner 
of their appointment are expressly committed by § 1, Art. II, of the Constitution 
to the states, and that the congressional authority is taney limited to determin- 
ing ‘“‘the time of choosing the electors, and the py! on which they shall eer their 
votes; which day shall be the same throughout the United States.” So narrow 
a view of the powers of Congress in respect of the matter is without warrant. 

The congressional act under review seeks to preserve the purity of presidential 
and vice presidential elections. Neither in purpose nor in effect does it interfere 
with the power of a state to appoint electors or the manner in which their ap- 
pointment shall be made. It deals with political committees organized for the 
purpose of influencing elections in two or more states, and with branches or sub- 
sidiaries of national committees, and excludes from its operation state or local 
committees. Its operation, therefore, is confined to situations which, if not 
beyond the power of the state to deal with at all, are beyond its power to deal 
with adequately. It in no sense invades any exclusive state power. 

While presidential electors are not officers or agents of the federal government 
(In re Green, 134 U.S. 377, 379), they exercise federal functions under, and dis- 
charge duties in virtue of authority conferred by, the Constitution of the United 
States. The President is vested with the executive power of the nation. The 
importance of his election and the vital character of its relationship to and effect 
upon the welfare and safety of the whole people cannot be too strongly stated. 
To say that Congress is without power to pass appropriate legislation to safeguard 
such an election from the improper use of money to influence the result is to deny 
to the nation in a vital particular the power of self protection. Congress, un- 
doubtedly, possesses that power, as it possesses every other power essential to 
preserve the departments and institutions of the general government from im- 
pairment or destruction, whether threatened by force or by corruption. 

In Ez parte Yarbrough, 110 U.S. 651, this court sustained the validity of § 5508 
of the Revised Statutes, which denounced as an offense a conspiracy to interfere 
in certain specified ways with any citizen in the free exercise or enjoyment of 
any right or privilege secured to him by the Constitution or laws of the United 
States; and of § 5520, which denoun as an offense any conspiracy to prevent 
by foree, etc., any citizen lawfully entitled to vote from giving his support, etc., 
toward or in favor of the election of any lawfully qualified person as an elector 
for President or Vice President, or as a member of Congress. The indictments 
there under consideration charged Yarbrough and others with conspiracies in 
violation of these sections. The court held, against the contention of the ac- 
cused, that both sections were constitutional. It is true that while § 5520 includes 
interferences with persons in giving their support to the election of presidential 
and vice presidential electors, the indictments related only to the election of a 
member of Congress. The court in its opinion, however, made no distinction 
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between the two, and the principles announced, as well as the language employed, 
po nabe): enough to include the former as well as the latter. The court said (pp. 
57-658): 

“That a government whose essential character is republican, whose executive 
head and legislative body are both elective, whose most numerous and powerful 
branch of the legislature is elected by the people directly, has no power by ap- 
propriate laws to secure this election from the influence of violence, of corruption, 
and of fraud, is a proposition so startling as to arrest attention and demand the 
gravest consideration. * * * 

“If this government is anything more than a mere aggregation of delegated 
agents of other States and governments, each of which is superior to the general 
government, it must have the power to protect the elections on which its existence 
depends from violence and corruption. 

‘If it has not this power it is left helpless before the two great natural and his- 
torical enemies of all republics, open violence and insidious corruption.”’ 

And, answering the objection that the right to vote for a member of Congress 
is not dependent upon the Constitution or laws of the United States but is gov- 
erned by state law, the court further said (p. 663): 

“If this were conceded, the importance to the general government of having 
the actual election-—the voting for those members—free from force and fraud is 
not diminished by the circumstance that the qualification of the voter is deter- 
mined by the law of the State where he votes. It equally affects the government, 
it is as indispensable to the proper discharge of the great function of legislating 
for that government, that those who are to control this legislation shall not owe 
their election to bribery or violence, whether the class of persons who shall vote 
is determined by the law of the State, or by law of the United States, or by their 
united result.” 

And finally (pp. 666-667) : 

“In a republican government, like ours, where political power is reposed in 
representatives of the entire body of the people, chosen at short intervals, by 
popular elections, the temptations to control these elections by violence and by 
corruption is a constant source of danger. 

* * * * * * * 


“If the reeurrence of such acts as these prisoners stand convicted of are too 
common in one quarter of the country, and give omen of danger from lawless 
violence, the free use of money in elections, arising from the vast growth of recent 
wealth in other quarters, presents equal cause for anxiety. 

“If the government of the United States has within its constitutional domain 
no authority to provide against these evils, if the very sources of power may be 
poisoned by corruption or controlied by violence and outrage, without legal 
restraint, then, indeed, is the country in danger, and its best powers, its highest 
purposes, the hopes which it inspires, and the love which enshrines it, are at the 
mercy of the combinations of those who respect no right but brute force, on the 
one hand, and unprincipled corruptionists on the other.” 

These excerpts are enough to control the present case. To pursue the subject 
ee would be merely to repeat their substance in other and less impressive 
words. 

The power of Congress to protect the election of President and Vice President 
from corruption being clear, the choice of means to that end presents a question 
primarily addressed to the judgment of Congress. If it can be seen that the 
means adopted are really calculated to attain the end, the degree of their necessity, 
the extent to which they conduce to the end, the closeness of the relationship 
between the means adopted and the end to be attained, are matters for congres- 
sional determination alone. Stephenson v. Binford, 287 U.S. 251, 272. Congress 
reached the conclusion that public disclosure of political contributions, together 
with the names of contributors and other details, would tend to prevent the 
corrupt use of money to affect elections. The verity of this conclusion reasonably 
cannot be denied. When to this is added the requirement contained in § 244 
that the treasurer’s statement shall include full particulars in respect of expendi- 
tures, it seems plain that the statute as a whole is calculated to discourage the 
making and use of contributions for purposes of corruption. 


This opinion emphasizes an inherent power of Congress to punish 
misconduct impairing the institutions of the National Government, 
but the Court pointed out that the exercise of that power in this 
instance had not interfered with the power of the State to appoint 
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the electors or to determine the manner of appointment. There are 
probably limits on the scope of the inherent power to preserve the 
national institutions and exactly how far the power extends is still to 
be determined, but logically that power would seem to apply more to 
exceptional matters, such as misconduct or irregularities, than to the 
general conduct of presidential elections. 


B. POWER OF CONGRESS TO PUNISH FRAUD AT PRESIDENTIAL ELECTIONS 


Falsification of the vote on candidates for presidential electors was 
held not to be a Federal offense, in a 1937 opinion of the Eighth Circuit 
Court of Appeals. The case arose under what is now title 18, United 
States Code, section 241. This penalizes conspiracies to injure or 
oppress citizens in the exercise of rights and privileges secured by the 
Constitution or laws of the United States. The defendants had been 
convicted of conspiring to falsify the counting of ballots. There were 
two counts, one relating to presidential electors and the second to 
Members of Congress. The court of appeals affirmed the convictions 
in respect to congressional elections but reversed the convictions on 
the first count (Walker v. United States, 93 F. (2d) 383 (8th Cir. 1937)). 

The Circuit Court reviewed the statements in the Green and 
McPherson cases on the nature of presidential electors and the power 
of State legislatures in respect of the method of appointing the electors. 
The Court distinguished the Yarbrough decision as applying only to 
the election of a Member of Congress. The circuit court then con- 
cluded that “‘the right to vote for presidential electors depends directly 
and exclusively on state legislation” and held that the first count in 
the various indictments did not state a “Federal offense.” 

The relevant portion of the opinion follows (pp. 388-389): 


In certain of the companion cases there were convictions under count 1 charging 
a conspiracy to injure and oppress citizens in their right to vote for presidential 
electors. It is contended by defendants that presidential electors are officers 
of the state and not federal officers. We are of the view that this contention is 
sound and should be sustained. Article 2, section 1, United States Constitution; 
section 10730, Revised Statutes Missouri 1929 (Mo. St. Ann. § 10730, p. 3946); 
Fitzgerald v. Green, 134 U.S. 377, 10 8, Ct. 586, 587, 33 L. Ed. 951; Burroughs v. 
United States, 290 U.S. 534, 54 S. Ct. 287, 78 L. Ed. 484; 12th Amendment, 
United States Constitution. 

In Fitgerald v. Green, supra, the court said: 

“The sole function of the presidential electors is to cast, certify, and transmit 
the vote of the state for president and vice-president of the nation. Although 
the electors are appointed and act under the pursuant to the constitution of the 
United States, they are no more officers or agents of the United States than are 
the members of the state legislatures when acting as electors of federal senators 
or the people of the states when ee electors of representatives in congress.’ 

Congress has enacted legislation which supplements the Twelfth Amendment 
and provides when the electors shall meet, that the Chief Executive shall certify 
to the Secretary of State the ascertainment of the electors “‘by the final ascertain- 
ment, under and in pursuance of the laws of such State providing for such ascertain- 
ment.” The method of returning the vote of their state is also covered. ‘litle 3 
U.S.C., §§ 5a to Lic, inclusive, 3 U.S.C.A. §§ 5a to lle, Act of May 29, 1928, 45 
Stat. 945, and amendments of June 5, 1934, c. 390, 48 Stat. 879. This legislation 
recognizes that the mode of selection of electors from a particular state is a matter 
of local law. 

The question is not one of the power of Congress to safeguard the elections of 
presidente? electors, but rather whether it has done so by section 51, title 18 

.5.C.A, 

The Federal Constitution does not provide that the selection of electors shall be 
by popular vote, nor that the electors shall be voted for upon a general ticket, 
nor that the majority of those who exercise the elective franchise can alone 
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choose the electors. It leaves it to the state Legislature to define the method of 
effecting the object. McPherson v. Blacker, 146 U.S. 1, 10, 13 8S. Ct. 3, 10, 36 L. 
Ed. 869. As said by Mr. Chief Justice’ Fuller in MePherson v. Blacker, supra, 
“the appointment and mode of appointment of electors belong exclusively to the 
states under the constitution of the United States.’ 

Ex parte Yarbrough, 110 U.S. 651, 4 8. Ct. 152, 158, 28 L. Ed. 274, relied upon 
by the government, does not support the contrary conclusion. That case involved 
the election of a member of Congress. The Constitution, as the opinion points 
out, created the office and provided for election of its members by electors in each 
state having the same qualifications requisite for electors of the most numerous 
branch of the state Legislature. The court there said: 

“The states, in prescribing the qualifications of voters for the most numerous 
branch of their own legislatures, do not do this with reference to the election for 
members of congress. Nor can they prescribe the qualification for voters for 
those eo nomine. They define who are to vote for the popular branch of their own 
legislature, and the constitution of the United States says the-same persons shall 
vote for members of congress in that state. It adopts the Guaiihoation thus 
furnished as the qualification of its own electors for members of congress. 

“It is not true, therefore, that electors for members of congress owe their right 
to vote to the state law, in any sense which makes the exercise of the right to 
depend exclusively on the law of the state.” 


ut we are here discussing the status of presidential electors. Manifestly, 
the right to vote for presidential electors depends directly and exclusively on state 
legislation. We conclude that count 1 of the various indictments does not state 
a federal offense. 
The defendants filed a petition for review by the Supreme Court of the 
convictions on the congressional election. Certiorari was denied 
(303 U.S. 644 (1938)) but the count of the indictments on the vote for 
peer she electors was not involved in the proceedings before the 
upreme Court. Accordingly, the denial of certiorari gives no 
indication of the Supreme Court’s view on the nature of presidential 
elections. 

By way of comment, the statements in the circuit court opinion that 
the right to vote for presidential electors depends “exclusively” on 
the State legislators and that there was no Federal offense might be 
Gann on several grounds. First, the right to vote for electors 

epends in part upon the United States Constitution because that 
instrument created the offices of presidential electors, prescribes their 
functions, and gives the electors whatever importance they have, as 
well as authorizing the State legislature to determine how the electors 
shall be appointed. Moreover, the fact that the right to vote depends 
_ the State legislators does not necessarily mean that fraud at an 
election is not a Federal offense. In this matter, the State legislators 
may well be regarded as performing a Federal function, or a function 
for the National Government. The States and the State legislatures 
were assigned functions by the National Constitution and even though 
their principal functions are for the States they could, in other matters, 
be acting for the National Government. The power of the States in 
respect to presidential electors has its source in the National Constitu- 
tion. In addition, fraud at a presidential election may interfere with 
the method adopted by the State for appointing the electors. As the 
Supreme Court said in the Burroughs case, supra, attempts “to preserve 
the purity” of presidential elections do not interfere with the power 
of a State to appoint electors or with the manner of their appointment. 
In fact, punishment of misconduct in presidential elections might aid 
the States in carrying out their assigned functions, 

Nevertheless, the ideas expressed by the circuit court in the Walker 
ease have not been repudiated or modified by the Supreme Court. 
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Moreover, the Burroughs case did not deal with the means by which 
individuals qualify to vote and actually vote, such as the processes 
of taking literacy tests, registering and casting a particular ballot. 
Rather, the Burroughs case dealt with attempts to influence persons 
pregame to their participation in the selection of presidential 
electors. The theory of the Burroughs case might extend to other 
matters but how far it may be applied is still uncertain. 


O 





